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Recommendation:  Staff recommends a motion to adopt the seven findings contained in the staff report in 

recognition of the granting of vested rights to the Nordic Industries Spring Valley 
Quarry 

 
 

REQUEST:  Nordic Industries (“Applicant”) requests a formal determination by the County of Yuba 
(“County”) concerning the existence and scope of vested mining rights at Nordic’s Spring Valley 
Quarry, formerly known as the Sperbeck Quarry (“Quarry”). Applicant seeks a determination from 
the County on the following points: 
 

1. The Quarry’s vested mining rights encompass the entire 63-acre Quarry property. 

2. The Quarry’s vested mining rights include the right to produce material in volumes necessary 
to meet market demand, consistent with production principles established in California law. 

3. The Quarry’s vested mining rights include the right to blast, to utilize all such mobile 
equipment and processing equipment and methods as reasonable and necessary to crush, wash, 
sort, stockpile, load, market, transport and otherwise manage commercial rock products from 
the Quarry. 

4. That the Applicant may continue surface mining operations at the Spring Valley Quarry on the 
basis of the Quarry’s vested rights and a valid reclamation plan approved by the County 
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pursuant to the state Surface Mining and Reclamation Act (Pub. Resources Code § 2700 et seq. 
[“SMARA”] and County ordinance. 

The Applicant’s submittal is included as Attachment 1, Spring Valley Quarry Vested Rights. 
 

ENVIRONMENTAL DETERMINATION:  Not applicable.  The County’s action to confirm vested 
rights does not constitute a discretionary project that is subject to the California Environmental Quality 
Act (“CEQA”).  The CEQA Guidelines define a “discretionary project” as a “project which requires 
the exercise of judgment or deliberation when the public agency or body decides to approve or 
disapprove a particular activity, as distinguished from situations where the public agency or body 
merely has to determine whether there has been conformity with applicable statutes, ordinances, or 
regulations, or other fixed standards. The key question is whether the public agency can use its 
subjective judgment to decide whether and how to carry out or approve a project.” (14 CCR §15357) 
(emphasis added).  In this case, the County is functioning in a quasi-judicial capacity to make findings 
of fact based on a review of evidentiary materials to support a claim of vested mining rights (i.e., a 
property right).  We note, however, that future actions to amend the approved Reclamation Plan 
entitlement to cover vested mining areas that are not currently included in the Reclamation Plan may 
be subject to environmental review pursuant to CEQA. 
   
LOCATION:  The Quarry is located approximately 2.5 miles east of State Route 20 on Spring Valley 
Road within the County. The Quarry is located Assessor’s Parcel Number (“APN”) 005-110-078, 
which totals approximately 63 acres (“Quarry Property”).  See Figure 1, Site Location Map. 
 
SUPERVISORIAL DISTRICT:  District 5. 
 
INTRODUCTION:   The State Mining and Geology Board (“SMGB”) is the lead agency pursuant 
to the Surface Mining and Reclamation Act (“SMARA”) for the County of Yuba.  The SMGB’s 
authority includes review and approval of reclamation plans, and review and approval of financial 
assurance cost estimates and mechanisms. The County, however, retains its authority to approve, 
amend, or deny use permits for surface mining operations, and also to review and determine the 
existence and scope of vested mining rights. (See 14 CCR § 3950 [“Where the board exercises or 
assumes some or all of the lead agency’s powers pursuant to [SMARA], the board shall not conduct 
vested rights determinations”].) Accordingly the Applicant’s request for a vested rights determination 
is properly submitted to and heard by the County. 
 
SMARA requires that “a person shall not conduct surface mining operations unless a permit is 
obtained from, a reclamation plan has been submitted to and approved by, and financial assurances 
for reclamation have been approved by the lead agency for the operation…” (PRC §2770).  However, 
SMARA also states, in relevant part, that: 
 

[N]o person who has obtained a vested right to conduct surface mining operations…shall be 
required to secure a permit pursuant to this chapter as long as the vested right continues and as 
long as no substantial changes are made in the operation except in accordance with this chapter.  
A person shall be deemed to have vested rights if, prior to January 1, 1976, the person has, in 
good faith and in reliance upon a permit or other authorization, if the permit or other 
authorization was required, diligently commenced surface mining operations and incurred 
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substantial liabilities for work and materials necessary for the surface mining operations…  
(PRC §2776). 

 
A vested right is the right to conduct a legal nonconforming use of real property if that right existed 
lawfully before a zoning or other land use restriction became effective and the use is not in conformity 
with that restriction when it continues thereafter.  A legal nonconforming use is “one that existed 
lawfully before a zoning restriction became effective and that is not in conformity with the ordinance 
when it continues thereafter.” (Hansen Brothers Enterprises, Inc. v. Board of Supervisors (1996) 12 
Cal.4th 533, 540; see also City of Los Angeles v. Gage (1954) 127 Cal.App.2d 442, 453-54).  Similar 
to a use permit, a determination of vested rights implicates the due process rights of other landowners, 
and thus requires notice and a public hearing. (Calvert v. County of Yuba (2006) 145 Cal.App.4th at 
p. 629.)   
 
It is worth noting that a vested mining right does not exempt a mining operation from all regulation. 
A vested mining operation must still comply with SMARA’s reclamation plan and financial assurances 
requirements, with federal and state endangered species acts, clean air and clean water acts, the 
California Environmental Quality Act for discretionary approvals, and is still subject to traditional 
nuisance doctrine.  
 
In 1996, the California Supreme Court decided the case Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors (“Hansen”), which established legal principles related to geographic scope, volumetric 
scope, and operational scope of a vested mining right.  More specifically, Hansen established the 
following legal principles that are applicable to determining the existence and scope of a vested right: 
 

 Geographic Scope: The Hansen Court found that consistent with the diminishing asset 
doctrine applicable to extractive operations, a vested mining operation is entitled to expand 
across a legal parcel, even if the entire parcel was not actively part of the mining operation on 
the vesting date, so long as the mine operator can demonstrate “objective manifestations” (or 
“objective evidence”) of intent to mine the parcel. (Hansen, supra, 12 Cal.4th at pp. 555-556.)  
The “vesting date” is the date that the mining operation became “nonconforming.”   

 Operational Scope: The Hansen Court determined that a vested mining right includes the 
right to “engage in uses normally incidental and auxiliary to the nonconforming use”. (Hansen, 
supra, 12 Cal.4th at p. 565.) Like the geographic scope of a vested mining right, the type of 
mining (and associated processing equipment) included in a vested mining right is determined 
by objective manifestation of intent at the time the site became nonconforming. 

 Volumetric Scope: The Hansen Court determined that increases in production to serve market 
demand were in fact part of the vested right itself and not an expansion of use as a matter of 
law.  The Court noted that “[T]he general rule appears to be that an increase in business volume 
alone is not an expansion of a nonconforming use. (8A McQuillin, supra, § 25.207, p. 125.)” 
(Hansen, supra, 12 Cal.4th at p. 573.)  

Consistent with the regulatory framework provided above, the requested vested rights determination 
requires County consideration of the following questions: 
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1. Vesting date:  When did County mining use permit requirements first apply to the Quarry 
Property (the vesting date)? 

2. Geographic scope: On which property or properties were surface mining activities at the 
Quarry being conducted as of the vesting date?  Does objective evidence exist indicating the 
Quarry operator’s intent to mine across the Quarry Property as of the vesting date? 

3. Operational scope: What type of surface mining activities were being conducted on the 
Quarry Property as of the vesting date?   

4. Volumetric scope:  Has there been an impermissible intensification of operations since the 
vesting date? 

5. Abandonment: Have the Quarry vested rights been abandoned at any time since their 
establishment? 

SITE ENTITLEMENT HISTORY / BACKGROUND:  The California Department of 
Conservation reports that operations commenced at the Quarry in 1955.  See Attachment 2, Special 
Report 132.  In 1974, H. Earl Parker, Inc., who operated the Quarry at the time, applied for and 
obtained a use permit (CUP 74-46) from the County to continue operating the Quarry in compliance 
with Ordinance 472.  See Attachment 1 at Appendix D for a copy of CUP 74-46.  The permit 
application described intermittent operations of a rock quarry, and crushing and screening plant.  The 
application also included a site map approximately delineating the proposed extent of a gravel pit.  See 
Attachment 3, Application for CUP 74-46, as well as Figure 2, CUP 74-46 Gravel Pit Map.  CUP 74-
46 did not impose any restrictions or limits on operating hours (except for blasting limitations), 
processing equipment, or production levels. However, the County conditioned CUP 74-46 to expire 
two years after issuance, unless extended by the Planning Commission, and required that any future 
expansion of the quarry shall be in a southeasterly direction away from Spring Valley Road 
(Conditions 2 and 5).  In 1976, the operator obtained an extension to continue operating the Quarry 
through August 25, 1979.  A subsequent extension was granted to August 25, 1986.  See Attachment 
1 at Appendix E.   
 
As required by SMARA, the operator obtained County approval of the first reclamation plan for the 
Quarry in 1979 (the “1979 Reclamation Plan”).  See Attachment 1 at Appendix F.  Among other facts 
concerning the Quarry, the 1979 Reclamation Plan states that the Quarry was “mined nearly 
continuously since 1961.”   
 
In 1987, the operator obtained County approval of a use permit and reclamation plan (CUP 87-15/RP 
87-02) for continued operation and future expansion of the Quarry on 13.5 acres, with conditions.  See 
Attachment 1 at Appendices G and H.  In 2001, the County extended CUP 87-15 for an additional 20 
years, to expire on December 31, 2021.  In January 2007, the SMGB approved an amended 
Reclamation Plan that encompassed 20.5 acres (SMGB Resolution No. 2007-01).  In May 2009, the 
SMGB approved a non-substantial deviation to that Reclamation Plan to encompass 28.3 acres of 
disturbance.  See Attachment 1 at Appendix F.  The Quarry currently operates under the 2009 
Reclamation Plan and CUP 87-15.  Current disturbances at the Quarry total approximately 28 acres 
(see Figure 3, Current Disturbance Area). 
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ANALYSIS AND FINDINGS:     
 

1. Vesting Date 

When did County mining use permit requirements first apply to the Quarry Property (the vesting 
date)? 
 
In 1956, Yuba County adopted its first zoning ordinance (Ordinance No. 205, September 17, 1956) 
(“1956 Ordinance”). See Attachment 4, Ordinance No. 205. The 1956 Ordinance provided, in 
relevant part, that “[a]ll the unincorporated area of the County of Yuba is hereby zoned as an A-1 
District, as such district is defined in this ordinance.” (1956 Ordinance, § 3.1.)  The Spring Valley 
Quarry was then, and is still now, located within the unincorporated area of the County. The 1957 
Ordinance held no restrictions or requirements for a mining use permit in the A-1 District.   
 
In 1971, Yuba County adopted Ordinance 472, which “shall apply to all new grading, excavations, 
borrow-pits, and borrow areas, and to all alterations, changes, additions or repairs to existing 
excavations, fills, borrow-pits, and borrow-areas, occurring after the date of this ordinance and shall 
be applicable to all unincorporated territory of the County.” (Ordinance 472, § 1).  See Attachment 
5, Ordinance No. 472.  Section 5 of Ordinance 472 further required a use permit for any grading, 
excavation, or fill (including mining).  Ordinance 472 applied to new grading, excavations, borrow-
pits and borrow areas, as well as changes or additions to existing sites in all unincorporated areas of 
the County.  
 
Finding No. 1. The relevant date for evaluating establishment of the Quarry’s vested rights is April 
13, 1971, which is the date that the first ordinance (Ordinance No. 472) that required permits for new 
mining operations became effective. 
 

2. Geographic Scope of Quarry Vested Rights 

On which property or properties were surface mining activities at the Quarry being conducted as of 
the vesting date? 
   
At the time of vesting in 1971, the current Quarry Property was located on APN 005-011-028, which 
was subsequently subdivided into APN 005-010-078 among other parcels.  In 1971 APN 005-011-028 
was also encompassed within a larger Mineral Rights Parcel 005-011-025 (424 acres).  See Figure 4, 
1971 Assessor Parcel Map, and Figure 5, Parcel Comparison Map.  Within APN 005-110-078, there 
is substantial evidence to support mining activities on the parcel as of the vesting date, including: 
 

 Reference in Special Report 132, California Department of Conservation, Division of Mines, 
which states that operations commenced at the Quarry in 1955 (see Attachment 2);  

 
 County staff report for Planning Commission Case No. 74-46-CUP, which states that the 

“quarry has been operating intermittently since 1955” (see Attachment 1 at Appendix D); 
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 A 1969 USGS Loma Rica topographic quad map that identifies a gravel pit on the Quarry 
Property (see Attachment 1 at Figure 5); and 

 A 1969 aerial photograph showing mining disturbances and material stockpiles (see 
Attachment 1 at Figure 6). 

Does objective evidence exist indicating the Quarry operator’s intent to mine across the Quarry 
Property as of the vesting date? 
 
The continuous and expanding mining operations on the parcel support a finding by the Planning 
Commission that vested mining rights extend across the entire Quarry Property, consistent with the 
“diminishing asset” doctrine as discussed in Hansen.  According to the Hansen Court, “[t]he very 
nature and use of an extractive business contemplates the continuance of such use of the entire parcel 
of land as a whole, without limitation or restriction to the immediate area excavated at the time the 
ordinance was passed.”  (Hansen, p. 553, citing McCaslin v. Monterey Park (1958) 163 Cal.Ap..2d 
339 (“McCaslin”).)  The Court further stated: 

“We think that in cases of a diminishing asset the enterprise is 'using' all that land which 
contains the particular asset and which constitutes an integral part of the operation, 
notwithstanding the fact that a particular portion may not yet be under actual excavation.  It is 
in the very nature of such business that reserve areas be maintained which are left vacant or 
devoted to incidental uses until they are needed. Obviously it cannot operate over an entire 
tract at once.”  (Hansen, at p. 556.). 

 
The diminishing asset doctrine entails the right to mine “where the resources are found,” both 
horizontally and vertically. (Hansen, at pp. 553-556.)  As of the vesting date in 1971, the current APN 
005-110-078 (±63 acres) was fully contained within a larger parcel under common ownership and also 
designated in a mineral rights parcel.1  Application of the diminishing asset doctrine to an entire parcel 
requires more than use of a part of the parcel for quarrying or mining prior to the vesting date, however.  
(Hansen, pp. 555-556.)  “In addition there must be evidence that the owner or operator at the time the 
use became nonconforming had exhibited an intent to extend the use to the entire property owned at 
the time.”  (Hansen, p. 556.)  The reason for this requirement is to avoid an unjust recognition of 
vested rights where a landowner has only “prepar[ed] to engage in a gravel operation and undertak[en] 
a few self-serving acts of a very limited nature . . ..”  (Syracuse Aggregate Corp. v. Weise (1980) 51 
N.Y.2d 278, 286, cited in Hansen at p. 556.)   

Hansen, through citations to several cases around the country, identified examples of evidence that 
could demonstrate a mine operator’s “intent” to mine an entire parcel for purposes of evaluating a 

                                                 
1 The Quarry parcel was transferred by grant deed from Charles W. Smethurst and Emma P. Smethurst to Nellie E. Sperbeck on November 
25,  1941  (Official  Records  of  Yuba  County  Book,  65  Pages  174‐175).    The  Quarry  was  next  formally  transferred  through  probate 
proceedings in 1987 from John W. Sperbeck to several devisees (Official Records of Yuba County, Book 911, Page 53).  John W. Sperbeck 
was Nellie Sperbeck’s son.  The July 25, 1974 “Report of the Staff Development Committee” for the Yuba County Planning Commission’s 
consideration of a CUP for the Quarry shows that “Mr. Sperbeck, Owner” (i.e. John W. Sperbeck) attended the hearing (see Attachment 
1 at Appendix D).  For this reason, we conclude that John W. Sperbeck owned the Quarry parcel in 1971 at the time the mining operation 
on the parcel became a legal nonconforming use. 
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claim of vested rights.  (See Hansen, pp. 555-556.) These examples include non-use of the mine parcel 
for other purposes, exploration and drilling records, construction of roads on the parcel, maintenance 
of stockpiles, and entering into contracts for supply of materials mined from the parcel.  (Hansen, pp. 
555-556.)    

Of particular relevance to a small mining operation on a single parcel, the Hansen Court also cited 
Moore v. Bridgewater (1961) 69 N.J. Super. 1 (“Moore”), which states in relevant part: 

“[I]t is difficult to comprehend how a quarry operator would evidence such intent other than 
by continuing to quarry. If we adopt the standards suggested in Billerica we leave the door 
open for self-serving acts on the part of the operator to make out a case for an expandable 
nonconforming use even though he never really intended to proceed further with the operation. 
It is difficult, and also dangerous, to attempt to fix standards applicable in all cases; each case 
must be decided on its own facts.” 

(Moore, p. 15, cited in Hansen at p. 556.)  Mine operators are not required to, and are discouraged 
from, disturbing an entire parcel in order to establish vested rights, even though disturbed areas may 
not actually be mined for many years. 

Here, the evidence in the record shows that the mine has been operated continuously since at least 
1955, prior to the 1971 vesting date, and aerial photographs taken between 1969 and present show that 
the mine has expanded on the mine parcel over time.  The mine parcel was not put to other uses once 
mining commenced, and the mine parcel has remained dedicated to the mine operation to the present.  
Evidence in the record also shows that the mine was operated as a serious operation prior to the vesting 
date, and supplied material for a number of important public projects. These facts, under Hansen and 
the cases referenced therein, are sufficient evidence of the mine operator’s intent to continue mining 
the entire Quarry Property. 

Based on the foregoing analysis, evidence supports vested mining rights across the entire Quarry 
Property.2   
 
Finding No. 2. Mining operations on the Quarry Property existed prior to the 1971 vesting date, have 
operated continuously since, and have expanded over time consistent with the diminishing asset 
doctrine.  This evidence supports vested mining rights across the entire Quarry Property. 
 

3. Operational Scope of Quarry Vested Rights 

What type of surface mining activities were being conducted on the Quarry Property as of the vesting 
date?  
  

                                                 
2 The Applicant has not requested a determination as to the existence of vested mining rights in those areas outside of the current APN 
005‐110‐078‐000 boundaries that were part of the Quarry Property as of 1971, but which were subsequently split from the current 63‐
acre Quarry Property. 



Spring Valley Quarry Vested Mining Right Determination 
11/18/2020 Planning Commission Report 

__________________________________________________________________________________________ 
 

Page 8 of 11 
 

As of the 1971 vesting date, evidence indicates that the Quarry operations included excavation, 
blasting, and processing equipment to crush, screen, and stockpile materials produced from the Quarry.  
The 1974 CUP 74-46 provides a summary of Quarry operations around the vesting date: 
 

Applicant proposes intermittent operations of a rock quarry, crushing and screening plant . . . 
This quarry has been operating intermittently since 1955. (Report of the Staff Development 
Committee, July 25, 1974 [see Attachment 1 at Appendix D].) 

 
The subsequent CUP 74-46 conditions of approval document other aspects of the operation, including 
blasting (see Condition 3 and NOTE), heavy truck usage (see NOTE), and operation of processing 
equipment (see Condition 3).  See Attachment 1 at Appendix D. 
 
Vested mining rights include all uses that were part of the “overall business operation” as of the vesting 
date, as well as all “uses normally incidental and auxiliary to the nonconforming use.” (Hansen, supra, 
12 Cal.4th at pp. 565, 566.).  Examples of uses that are normally incidental to surface mining and 
processing at rock quarries are blasting and the washing of aggregates.  
 
Regarding future changes in the operations (e.g., hours of operation and equipment enlargements), the 
Hansen Court, in citing other jurisdictions, found that expansion of a vested use is permissible “so 
long as that expansion is reasonable and not detrimental to the welfare of the community,” and where 
the expansion does not “change the character or purpose of the nonconforming use.” (Hansen, supra, 
12 Cal.4th at pp. 572-573, citing Frank Casilio & Sons v. Zoning Hearing Bd., etc. (1976) 26 Pa. 
Commw. 608; Town of Wolfeboro (Planning Bd.) v. Smith (1989) 131 N.H. 449.).  The increase must 
be a gradual and natural expansion of the use and not an increase, for example, associated with the 
addition of massive new industrial instrumentalities or a fundamental change in the way the business 
operates. 
 
Finding No. 3. Based on analysis of the mining activities at the time of vesting and overall nature of 
the operation, the operational scope of the vested mining right includes the right to mine, blast, process 
(including crush, screen, wash and stockpile), load, market, transport, sell and otherwise manage 
commercial rock products from the Quarry. 
 

4. Volumetric Scope of Quarry Vested Rights 

Has there been an impermissible intensification of operations since the vesting date? 
 
In general, a vested mining operation has the right to increase production in response to market 
demand. (Hansen, supra, 12 Cal.4th at p. 573.)  The Hansen Court specifically found that “gradual 
and natural” increases in production to serve market demand were in fact part of the vested right itself 
and not an expansion of use.  The Hansen Court, in citing other jurisdictions, also held that expansion 
of a vested use is permissible “so long as that expansion is reasonable and not detrimental to the 
welfare of the community,” and where the expansion does not “change the character or purpose of the 
nonconforming use.” (Hansen, supra, 12 Cal.4th at pp. 572-573, citing Frank Casilio & Sons v. Zoning 
Hearing Bd., etc. (1976) 26 Pa. Commw. 608; Town of Wolfeboro (Planning Bd.) v. Smith (1989) 131 
N.H. 449.)  For example, the Court held that “where increased population creates an increased 
demand for the aggregate used in road construction, an increase in production to meet that demand 
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would not be construed as an enlargement or intensification of the use.”  Finally, the Hansen Court 
stated that “[i]mpermissible intensification of a nonconforming use is more appropriately addressed 
at such time as increased production actually occurs.” (Id. at p. 575.) 
 
Per the Applicant, it is anticipated that production levels from the Quarry have and will continue to 
gradually increase over time. Aggregate market demand can be understood as a function of population. 
According to the California Geological Survey (“CGS”), in the 30-year period from 1987 to 2016, 
Californians consumed an average of about 5.3 tons of aggregate per person per year.  CGS also 
indicates that “demand for aggregate is expected to increase as the state’s population continues to grow 
and infrastructure is maintained, improved, and expanded.”  (Map Sheet 52: Aggregate Sustainability 
in California, California Geological Survey, 2018, p. 22).  A gradual and natural increase in aggregate 
production to meet the increasing needs of a growing population would be consistent with the Court’s 
findings in Hansen relating to the volumetric scope of a vested mining right. 
 
Finding No. 4. Based on case law, the volumetric scope of the vested mining right includes gradual 
and natural increases in production to serve market demand, so long as that expansion does not 
constitute an impermissible intensification of the vested use at such time as increased production 
actually occurs. 
 

5. Abandonment of Quarry Vested Rights 

Have the Quarry vested rights been abandoned at any time since their establishment? 
 
The Hansen Court found that vested mining rights can be considered waived only on the occurrence 
of two factors: (1) actual operator intent to abandon the mine and (2) an overt act, or failure to act, 
which implies that the operator no longer claims an interest in the vested right. (Hansen, supra, 12 
Cal.4th at p. 569.) An operator must intend to discontinue, and actually discontinue, the entire mining 
enterprise (not merely one component) to waive vested rights. (Id. at p. 566; see also Pickens v. 
Johnson (1951) 107 Cal.App.2d 778, 787.)  These factors must be shown by clear and convincing 
evidence to support a finding of waiver. (City of Ukiah v. County of Mendocino (1987) 196 Cal.App.3d 
47, 56 [“doubtful cases will be decided against a waiver”]; Copp v. Paxton (1996) 45 Cal.App.4th 829, 
846 (citations omitted).) Under these standards, waiver is a question of fact, not law, and can only be 
proven by facts that demonstrate the clear intent to waive vested rights and an accompanying act borne 
from that intent. (See Bickel v. City of Piedmont (1997) 16 Cal.4th 1040, 1052.).  There is no evidence 
in the County’s record that the Applicant or its predecessors have either abandoned or waived a claim 
to vested rights.   
 
Further, prior case law confirms that an application for a land use permit does not constitute or result 
in automatic waiver of vested rights. (Consolidated Rock Products Co. v. City of Los Angeles (1962) 
57 Cal.2d 515, 534, appeal dismissed.) This is because under California law, waiver of vested rights 
requires intentional relinquishment: “Waiver is the intentional relinquishment of a known right after 
full knowledge of the facts . . . ‘[t]he pivotal issue in a claim of waiver is the intention of the party 
who allegedly relinquished the known legal right.’” (Habitat Trust for Wildlife, Inc. v. City of Rancho 
Cucamonga et al. (2009) 175 Cal.App.4th 1306, 1320, citing DRG/Beverly Hills, Ltd. v. Chopstix Dim 
Sum Café & Takeout III, Ltd. (1994) 30 Cal.App.4th 54, 60; see also City of Ukiah v. Fones (1966) 64 
Cal.2d 104, 107-108; Oakland Raiders v. Oakland-Alameda County Coliseum, Inc. (2006) 144 
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Cal.App.4th 1175, 1189.)  Finally, the courts have held that “[a] waiver of a constitutional right 
requires a knowing and intentional relinquishment of that right, and such a waiver is disfavored in the 
law.” (Calvert v. County of Yuba (2006) 145 Cal.App.4th 613, 628.).  Again, there is no evidence in 
the County’s record that the Applicant or its predecessors have either abandoned or waived a claim to 
vested rights.   
 
Finding No. 5. Based on the historical record that shows no clear and knowing intent to waive, 
abandon or otherwise forego a vested right, Quarry vested rights have not been abandoned. 
 
RECOMMENDATION:  Staff recommends a motion to adopt the following findings in recognition 
of the granting of vested rights to the Nordic Industries Spring Valley Quarry: 
 

 Finding No. 1. The relevant date for evaluating establishment of the Quarry’s vested rights is 
April 13, 1971, which is the date that the first ordinance (Ordinance No. 472) that required 
permits for new mining operations became effective. 

 Finding No. 2. Mining operations on the Quarry Property existed prior to the 1971 vesting 
date, have operated continuously since, and have expanded over time consistent with the 
diminishing asset doctrine.  This evidence supports vested mining rights across the entire 
Quarry Property. 

 Finding No. 3. Based on analysis of the mining activities at the time of vesting and overall 
nature of the operation, the operational scope of the vested mining right includes the right to 
mine, blast, process (including crush, screen, wash and stockpile), load, market, transport, sell 
and otherwise manage commercial rock products from the Quarry, so long as operational 
changes do not constitute an impermissible intensification of the vested use. 

 Finding No. 4. Based on case law, the volumetric scope of the vested mining right includes 
gradual and natural increases in production to serve market demand, so long as that expansion 
does not constitute an impermissible intensification of the vested use at such time as increased 
production actually occurs. 

 Finding No. 5. Based on the historical record that shows no clear and knowing intent to waive, 
abandon or otherwise forego a vested right, Quarry vested rights have not been abandoned. 

 Finding No. 6.  The Applicant may continue surface mining operations at the Spring Valley 
Quarry on the basis of the Quarry’s vested rights and a valid Reclamation Plan approved by 
the State Mining and Geology Board pursuant to SMARA and County ordinance.   

 Finding No. 7.  Notwithstanding the vested mining rights, CUP 87-15 and its conditions of 
approval remain in full force and effect until its expiration. 

 
CONSIDERATIONS:   
A decision regarding what is and is not vested is important because it determines which of the Quarry’s 
lands and operations are subject to a use permit, and which are not. A use permit is a discretionary 
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approval issued by the County, and is often subject to compliance with conditions of approval and 
environmental mitigations to protect the environment as well as public health, safety or general 
welfare. 
 
The determination regarding the nature and extent of the Quarry’s legal nonconforming use must be 
based on the evidence presented and the relevant legal standards. Matters of policy or preference are 
not relevant. The Quarry bears the burden of proof with respect to establishing the nature and extent 
of its legal nonconforming use. The Planning Commission’s decision must be based on substantial 
evidence in the record. 
 
Staff offers the following additional considerations: 

 
1. For areas determined to be vested: 

a. The Quarry would operate as a legal non-conforming use (with no use permit) once the 
existing CUP 87-15 expires, but would still be subject to and require an approved 
reclamation plan that covers all mining related disturbances.  Until CUP 87-15 expires 
or is otherwise terminated, the Quarry would continue to be subject to its conditions.  
After that point, the Quarry would be subject to Chapter 11.31 (Non-Conforming uses, 
Structures, and Lots) of County Code as applicable in the context of the diminishing asset 
doctrine recognized by California courts for vested rights associated with mining.   

b. Both the existing reclamation plan and financial assurances would need to be amended 
prior to expanding mining into any areas that are not already covered by the existing 
reclamation plan.  This amendment would be subject to CEQA, and approval of the 
reclamation plan can be conditioned to address reclamation-related environmental 
impacts.   With respect to reclamation plans in Yuba County, the State Mining and 
Geology Board is currently the CEQA lead agency and has approval authority.  Yuba 
County would be a responsible agency pursuant to CEQA during this process (PRC 
§21069).   

c. Road maintenance fees owed pursuant to Measure D will continue to be required, as they 
are uniformly required of all producers in Yuba County irrespective of vesting status. 

d. Environmental regulations would still apply, including but not limited to the Clean Water 
Act, Clean Air Act, California and Federal Endangered Species Acts, SMARA, 
hazardous materials regulations, and California Fish and Game Code. 

e. County ordinance requirements would still apply, including performance standards, and 
other environmental, health, safety and building code requirements.  We note that 
Chapter 11.20 of County Zoning Code contains a consumer disclosure related to mining 
operations and General Plan Policy HS10.16 states “Mining, forestry, and agricultural 
noise will not be considered a nuisance when generated in areas designated by the 
General Plan for these uses.” 

2. For areas determined not to be vested, if any, there would be no fundamental change to the 
current Quarry entitlements.  The Quarry would be required to obtain and/or maintain a use 
permit and reclamation plan in order to mine.   
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Aerial photo adapted from Google Earth Imagery dated 5/17/2018.
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Parcel 005-011-028  (292 Acres)
Parcel 005-011-029 (132 Acres)
Mineral Rights Parcel 005-011-025 (424 Acres)

Parcel -25 is shown as a Mineral Rights Parcel, acreage
would indicate a combination of Parcels -28 & -29.
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Existing Yuba County GIS Parcels
Existing Property Boundary
1971 Parcel 005-011-028
1971 Parcel 005-011-029

1971 Parcels georeferenced using location of existing Yuba County GIS Parcels. 
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